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Executive summary 

On 1 October 2021 the TGA introduced new regulations for nicotine e-liquid. The aim of the regulations was to 
prevent youth access to vaping nicotine and to allow access for adult smokers as a smoking cessation aid. 
 
This document reviews progress after 12 months. 
 

Under the regulations 

• Nicotine liquid is a prescription-only medicine (Schedule 4) 

• A prescription from a medical practitioner is required to legally import and possess nicotine e-liquid 

• Nicotine e-liquid can only be legally accessed from Australian pharmacies or by importation under the TGA 
Personal Importation Scheme with a prescription 

• Basic standards for quality and safety have been introduced 

 

Results 

• The regulations have failed to achieve their aims. In fact, they have had the opposite effect  

• A thriving black market has developed, supplying illegal, unregulated, high-nicotine disposable vapes 

• Youth vaping has increased dramatically and has become a major concern for schools and parents 

• Enforcement of illegal sales and importation is not working 

• Very few doctors write nicotine prescriptions and very few pharmacies dispense nicotine e-liquids 

• Access to vaping products by adult smokers is more difficult and costly. Most vapers are purchasing 
unregulated supplies on the black market and importing them illegally without a prescription 

• It is easier to purchase deadly cigarettes from over 20,000 outlets than a far safer alternative 

• There is poor compliance. The model is rejected by smokers and vapers – 3-12% of nicotine vapers have a 
prescription for nicotine 

• Legal, legitimate vape business have been severely harmed by black market sales 

• There is substantial lost government revenue and increased Medicare expenses 

• Loss of confidence and trust in public health 

• All these negative consequences were predicted by commentators prior to the introduction of the 
regulations (see Appendix 2) 

 
Recommendations 

• Exempt nicotine liquid in concentrations ≤6% for vaping for tobacco harm reduction from the Poisons 
Standard at the federal (preferably) or state level 

• Allow sales from licensed retail outlets with strict age verification, and severe penalties and loss of licence 
for under-age sales 

• Strict enforcement of minimum age-of-sale laws 

• Supervision by the Australian Consumer and Competition Commission 
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 About me 

I am an Australian medical practitioner who has worked in the field of smoking cessation, tobacco control 
and tobacco harm reduction for 40 years. I am involved in clinical practice, teaching and research. 

I am a member of the Smoking Cessation Guidelines Expert Advisory Group that develops the RACGP 
Australian national smoking cessation guidelines.[link] 

I was the Founding Chairman of the Australian Tobacco Harm Reduction Association (ATHRA), a registered 
health promotion charity dedicated to raising awareness of low-risk nicotine products as a substitute for 
smokers who can’t quit. [link] I stepped down from the organisation in January 2020. 

I was a Conjoint Associate Professor in the School of Public Health and Community Medicine at the 
University of New South Wales from 2016-20. 

I was a past Vice President of the Australian Association of Smoking Cessation Professionals, Australia’s peak 
body for experts in the field of smoking cessation. 

I have served on the NSW Health Advisory Committee on Electronic Cigarettes, and on the Vaping Cessation 
Expert Panel for the Canadian Centre for Addiction and Mental Health (CAMH), commissioned by Ontario’s 
Ministry of Health. I am also on the Expert Advisory Group for the Coalition of Asia Pacific Tobacco Harm 
Reduction Association (CAPHRA). 

I am currently an investigator on an NHMRC-funded clinical trial on vaping at the National Drug and Alcohol 
Centre, University of New South Wales, Sydney: Adding an electronic-cigarette to standard behavioural 
treatment for low-socioeconomic status smokers: A randomised trial [link] 

For information about me is available at www.colinmendelsohn.org.au.  

Disclosure 
I have no financial or commercial relationship with any electronic cigarette or tobacco company. I have 
recently published a book on vaping called Stop Smoking Start Vaping. 

ATHRA accepted unconditional, publicly declared donations from the retail vape sector for the initial legal 
and website costs of establishing the charity. These donations ceased in March 2020. ATHRA has never 
accepted donations from tobacco companies or their subsidiaries. 

  

http://www.racgp.org.au/your-practice/guidelines/smoking-cessation/
http://www.racgp.org.au/your-practice/guidelines/smoking-cessation/
https://www.racgp.org.au/clinical-resources/clinical-guidelines/key-racgp-guidelines/view-all-racgp-guidelines/supporting-smoking-cessation
http://www.athra.org.au/
http://www.athra.org.au/
https://www.camh.ca/
https://caphraorg.net/
https://caphraorg.net/
https://ndarc.med.unsw.edu.au/project/adding-electronic-cigarette-standard-behavioural-treatment-low-socioeconomic-status-smokers
https://ndarc.med.unsw.edu.au/project/adding-electronic-cigarette-standard-behavioural-treatment-low-socioeconomic-status-smokers
https://ndarc.med.unsw.edu.au/project/adding-electronic-cigarette-standard-behavioural-treatment-low-socioeconomic-status-smokers
http://www.colinmendelsohn.org.au/
http://www.colinmendelsohn.com.au/book
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 1. The regulations 

On 1 October 2021, the Therapeutic Goods Administration announced new guidelines for regulating nicotine 
e-liquid for vaping.  

The decision followed two rounds of public consultation on the proposed changes during 2020 and “was 
made by a senior medical officer at the TGA as a Delegate of the Secretary of the Department of Health”. 
[link] 

The Poisons Standard was amended so all nicotine vaping products are S4 or ‘prescription-only’ medicines 
regulated under the Therapeutic Goods Act 1989 [link] [link] and the Border Force was given authority to 
intercept illegal imports. [link] 

No nicotine-vaping products are included in the Australian Register of Therapeutic Goods (ARTG) so they are 
classified as ‘unapproved’ medicines. 

Under the regulations, Australia is the only western democracy to have a prescription-only model for vaping 
products. The UK, US, EU, Canada and New Zealand all treat nicotine as a consumer product, available for 
adults from licensed retail premises.  

This is a 12-month independent review to assess whether the regulations have achieved their stated aims.  

Aims of the regulations 
According to the TGA, the aims of the regulations are to [Link] 

1. “Prevent adolescents and young adults from taking-up nicotine vaping products while  
2. allowing current smokers to access these products for smoking cessation with appropriate medical 

advice.”  

The Health Minister, Greg Hunt confirmed these two goals 

“This can be characterised as seeking to avoid an ON RAMP for non-smokers, especially youth. At the 
same time, today’s decision is designed to facilitate a simple and legal option to nicotine containing 
e-cigarettes for smoking cessation – to provide the OFF RAMP for smokers.” [link] 

Legal access to nicotine e-liquid 
Under the regulations, nicotine e-liquid can only be legally accessed with a prescription from a registered 
Australian medical practitioner. A new prescription is required every 12 months. Legal access is by one of 
two channels 
 

• Importation from overseas under the TGA Personal Importation Scheme. [link]  
Only 3 months’ supply can be imported at one time. Imports must be for personal use and must 
match the concentration and volume on the prescription. A copy of the prescription must be 
included in the imported package. 

• Participating Australian physical or online pharmacies 
 
It is illegal to sell nicotine e-liquid from other retail outlets, such as vape shops, convenience stores and on 
social media, even with a valid doctor’s prescription.  

Enforcement  

[link] 

https://www.tga.gov.au/products/medicines/prescription-medicines/nicotine-vaping-products-hub/nicotine-vaping-product-access
https://www.legislation.gov.au/Details/F2022L00730
https://www.tga.gov.au/resources/publication/scheduling-decisions-final/notice-final-decision-amend-current-poisons-standard-nicotine
https://www.abf.gov.au/help-and-support-subsite/CustomsNotices/2021-37.pdf
https://www.tga.gov.au/products/medicines/prescription-medicines/nicotine-vaping-products-hub/nicotine-vaping-product-access
https://www.health.gov.au/ministers/the-hon-greg-hunt-mp/media/preventing-nicotine-uptake-by-youngaustralians-
https://www.tga.gov.au/products/unapproved-therapeutic-goods/personal-importation-scheme
https://www.tga.gov.au/nicotine-vaping-products-compliance-and-enforcement#process
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1 Australian Border Force 

The Customs Act 1901 [link] was amended to give the Border Force the “power to seize and dispose of e-
cigarettes and e-liquids illegally imported”. This includes, 

• Importation for personal use. If there is no prescription enclosed in the package, and if a prescription 
is not provided to the TGA on request, the products may destroyed and the importer fined. 

• Commercial supplies.  

Illegal importation without a government offence is a criminal offence under the Customs Act 1901 and 
Therapeutic Goods Act 1989, with a maximum fine of $222,000 (commenced 1 January 2022). 

2 State Health Departments 

Policing of illegal retail sales is the responsibility of state and territory Health Departments. 

Fines for illegal sales vary from state to state but are generally low. In NSW, the maximum penalty is $1,650, 
or 6 months’ prison, or both. [link] 

 
Figure 1. Penalties for selling disposable vapes 

 

However prosecutions are rare and the impact on the overall market is small. [link [link] [link] [link] [link] 
[link] [link] 

NSW Health has reported only one successful prosecution in 3 months from 1 October - 31 December 2021. 
[link] Many people have made reports of illicit sales to Health Departments (including the writer), but there 
is very little evidence of action being taken on these reports. 

Many of these businesses start up again within weeks because of the huge profit margin. [link] 

https://www.legislation.gov.au/Details/C2022C00061/BuyPrintCopy
https://www.health.nsw.gov.au/tobacco/Pages/ecig-retailers.aspx
https://www.abc.net.au/news/2022-05-16/illegal-vapes-seized-toddler-dies-aboriginal-land-claim-victory/101068190?
https://ww2.health.wa.gov.au/Media-releases/2022/May/WA-Health-seizes-hundreds-of-illegal-nicotine-vapes
https://www.tga.gov.au/media-release/individual-fined-2664-alleged-unlawful-importation-nicotine-vaping-pods
https://www.heraldsun.com.au/subscribe/news/1/?sourceCode=HSWEB_WRE170_a_GGL&dest=https%3A%2F%2Fwww.heraldsun.com.au%2Ftruecrimeaustralia%2Fpolice-courts-victoria%2Fman-charged-black-market-vapes-seized-in-police-ecigarette-crackdown%2Fnews-story%2F75015ed712382a44edceab82c10d1962&memtype=anonymous&mode=premium&v21=dynamic-low-control-score&V21spcbehaviour=append
https://thenewdaily.com.au/finance/finance-news/2022/07/26/vape-vapor-kings/
https://www.mediastatements.wa.gov.au/Pages/McGowan/2022/08/More-than-15000-nicotine-vapes-seized-in-compliancecrackdown.
https://www.couriermail.com.au/subscribe/news/1/?sourceCode=CMWEB_WRE170_a_GGL&dest=https%3A%2F%2Fwww.couriermail.com.au%2Fnews%2Fqueensland%2Frockhampton%2Fberserker-tobacconist-rockhampton-paid-a-visit-by-authorities%2Fnews-story%2F6282d604429feb296da89472a24ce458&memtype=anonymous&mode=premium&v21=dynamic-low-control-score&V21spcbehaviour=append#:~:text=A%20new%20tobacco%20shop%20has,at%20the%20beginning%20of%20September.
https://www.health.nsw.gov.au/tobacco/Pages/Enforcement-nicotine-containing-e-cigarettes.aspx
https://www.couriermail.com.au/subscribe/news/1/?sourceCode=CMWEB_WRE170_a_GGL&dest=https%3A%2F%2Fwww.couriermail.com.au%2Fnews%2Fqueensland%2Fbundaberg%2Fqld-health-urges-wide-bay-residents-to-report-illegal-tobacco%2Fnewsstory%25
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There are occasional reports of individuals being fined for illegal possession for personal use. [link] 

Standards 
All nicotine e-liquids must comply with the new TGO 110 Standard for Nicotine Vaping Products which sets 
minimum safety and quality standards including labelling, packaging, ingredient and nicotine concentration. 
[link] 

Doctors 
[TGA information for prescribers] 

Doctors must be registered with the TGA as Authorised Prescribers to prescribe nicotine for purchase from 
Australian pharmacies. A list of APs who consent to having their names made public is available on the TGA 
website. [link] Nicotine e-liquids can also be supplied under the Special Access Scheme B. 

All registered doctors can prescribe nicotine e-liquid for personal importation without TGA approval. 

Some funding was allocated to the RACGP and RANZCP to provide training and resources for doctors. 

Pharmacies 
[TGA information for pharmacists] 

Australian community and online pharmacies can dispense nicotine e-liquid when presented with a doctor’s 
prescription. Evidence of the doctor’s AP or SAS B approval must be seen (listing on the TGA website is not 
sufficient). Pharmacists can also supply nicotine-free vaping devices without a prescription. 

Pharmacies can source products from 

• Australian sponsors and/or wholesalers 

• Directly from overseas suppliers (may require customs declaration, as well as legal responsibility as 
sponsor, record keeping) 

Pharmacists can also extemporaneously compound a nicotine vaping product for an individual. 

All products must be TGO 110 compliant. Additional specific requirements apply for some states, for 
example licences. In Tasmania pharmacies must pay $1,200 per year to be able to dispense nicotine e-liquid. 

Pharmacists can inform the public that they stock nicotine vaping products, under strict guidelines. [link] 

The Pharmaceutical Society of Australia was funded to provide training for pharmacists and has prepared 
guidelines [link] and an online training module [link]. 

Wholesalers 
Wholesalers can import nicotine e-liquid for supply to pharmacies with the following declarations: [link] 

• Import declaration (N10) for orders of over AUD $1,000  

• Self-assessed clearance (SAC) declaration if less than AUD $1,000 

• Warehouse declarations (N20) if products are to be stored in a warehouse 

Commercial importers require a state or territory pharmaceutical wholesale licence. 

Assessment and reporting 
On 21 September 2021, it was announced that reviews of the regulations would be made 6, 12 and 24 
months after implementation. [APPENDIX 1] 

https://www.goldcoastbulletin.com.au/subscribe/news/1/?sourceCode=GCWEB_WRE170_a_GGL&dest=https%3A%2F%2Fwww.goldcoastbulletin.com.au%2Ftruecrimeaustralia%2Fpolice-courts-gold-coast%2Fkyle-nieuwenhoven-faces-gold-coast-court-pleading-guilty-to-obtaining-and-possessing-nicotine-to-be-used-in-vaping%2Fnews-story%2Fb9d7f1eefdf6a9a4ffbbe12776b3cf53&memtype=anonymous&mode=premium
https://www.legislation.gov.au/Details/F2021L00595
https://www.tga.gov.au/resources/resource/guidance/nicotine-vaping-products-information-prescribers
https://www.tga.gov.au/resources/resource/guidance/authorised-prescribers-unapproved-nicotine-vaping-products
https://www.tga.gov.au/resources/resource/guidance/nicotine-vaping-products-information-pharmacists
https://www.tga.gov.au/advertising-nicotine-e-cigarettes-and-liquid-nicotine-australian-public
https://my.psa.org.au/servlet/fileField?entityId=ka10o000000U2cWAAS&field=PDF_File_Member_Content__Body__s
https://my.psa.org.au/s/training-plan/a110o00000E66Uc/dispensing-nicotine-vaping-products-part-2
https://www.abf.gov.au/imports/Pages/How-to-import/Import-declarations.aspx
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The review was later delayed until the second half of 2022. [link]  

On 26 September 2022, in response to a written enquiry, the following advice was received from The 
Chemicals and Medicines Scheduling Secretariat Team, Scheduling Section, Regulatory Engagement Branch, 
Department of Health and Aged Care. 

“The review into the regulatory reforms pertaining to nicotine vaping products has not yet 
commenced and at this time we do not have an anticipated timeframe for when the review will 
begin.” 

Predicted outcomes 
The outcomes of the proposed legislation were predicted by the Australian Tobacco Harm Reduction 
Association in September 2020. [link]  These included 

• A thriving black market 

• Non-compliance by smokers and vapers 

• Lack of engagement by doctors and pharmacies 

• Damage to the legal vape industry 

• Loss of government revenue and greater costs to users 

A summary of these predictions can be found in APPENDIX 2. 

Former Kings School principal Dr Tim Hawkes predicted “the big fear with the October initiative is it could in 
fact backfire and result in a bootleg situation.” [link] 

https://www.tga.gov.au/nicotine-vaping-products-compliance-and-enforcement#process
https://www.athra.org.au/blog/2020/09/18/why-greg-hunts-plan-to-ban-nicotine-imports-and-medicalise-vaping-will-not-work/
https://www.smh.com.au/world/asia/from-bootcamps-in-china-to-australian-schools-how-vapes-hook-children-on-nicotine-20210830-p58n6w.html
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 2. Impact of the regulations 

A thriving black market 
Since the new regulations were introduced, the black market for nicotine vaping products has boomed. [link] 
[link] Massive numbers of unregulated devices are being imported in bulk from China and are widely and 
freely sold by tobacconists, convenience stores, online and on social media. [link] 

Almost all of the illicit products are disposable vaping devices with high concentrations of nicotine, usually 5-
6%. The most popular brands are HQD, iGet and Gunnpod. Nicotine is not listed as an ingredient on the 
packaging; however all (or almost all) devices contain nicotine. [link] The products are unregulated and do 
not comply with the Australian TGO 110 Standards.  

Disposable devices can be purchased by manufacturers or resellers for $2-3 each in bulk and on-sold for $25-
40, making black market sales very profitable. (APPENDIX 3)  

There are reports that criminal organisations are increasingly becoming involved due to the large profits that 
can be made from e-cigarettes, the low risk of conviction and the relatively small fines. [link] 

 

 

Figure 2. iGet disposables 
 

 

Figure 3. HQD disposables 
 

https://westernweekender.com.au/2022/09/calls-for-better-regulation-of-vapes-as-black-market-booms/
https://www.abc.net.au/news/2022-04-08/illegal-vape-tobacco-trade-booming-in-queensland/100964858
https://www.smh.com.au/world/asia/from-bootcamps-in-china-to-australian-schools-how-vapes-hook-children-on-nicotine-20210830-p58n6w.html
https://www.abc.net.au/news/2022-06-27/inside-the-thriving-black-market-for-nicotine-vapes/101176544
https://tasmaniantimes.com/2022/02/illegal-tobacco-and-cigarette-imports-surge/
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Figure 4. Gunnpod disposables 
 
There has been very little study of these devices but quality control and construction are poor. [link]  

 
 
Figure 5. Inside an illegal disposable vape [Source: Dr Jody Morgan, APSAD seminar August 2022] 
 

Toxicologist Dr Jody Morgan from the University of Sydney believes they are likely to contain higher levels of 
heavy metals, ‘toxic adducts’ and cooling agents and are likely to be more harmful than regulated products, 
although much safer than smoking. [APSAD webinar August 2022]  

Importation 
Devices are mainly imported in bulk in shipping containers and labelled nicotine-free to avoid detection. 
False labelling is misleading for potential buyers who may not realise the addictive potential of the products. 
Various Chinese agents or re-sellers appear to be the main source and many contact Australian businesses 
via social media or email offering to supply products. (See APPENDIX 3) 

In late 2021, an iGet agent reported that it was selling one million devices to the Australian market each 
month. In 2021, HQD announced that they had shipped 250,000 devices in a month [link] and had “three to 
four hundred dealers big and small” in Australia. [link] 

There are unsubstantiated reports that border agents and import brokers are compromised financially. 

https://www.vice.com/en/article/n7zb37/we-got-your-vapes-tested-in-a-lab-heres-what-we-found?
https://www.dailymail.co.uk/news/article-10228299/Smoke-store-Darlinghurst-Sydney-fined-vapes.html
https://www.smh.com.au/world/asia/from-bootcamps-in-china-to-australian-schools-how-vapes-hook-children-on-nicotine-20210830-p58n6w.html
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Enforcement  

1 Australian Border Force 

Interception of illegal vapes by the Australian Border Force are rare due to a lack of resources and a lack of 
political pressure. There are occasional reports of interception, but the vast majority of illegal imports are 
not detected. [link] [link] 

State health ministers [link] and Quit Victoria [link] have called for further enforcement.  

2 State and territory Health Departments 

Prosecutions of illicit sales by state and territory Health Departments are rare and the impact on the overall 
illicit market is small. [link [link] [link] [link] [link] [link] 

NSW Health has reported only one successful prosecution in the 3 months from 1 October - 31 December 
2021. [link] Many people have made reports of illicit sales to Health Departments (including the writer) and 
the TGA, but there is very little evidence of action being taken on most reports. 

Many businesses resume selling illegal products within weeks of a raid because of the huge profit margins 
involved. [link] 

There are occasional reports of individuals being fined for illegal possession for personal use. [link] 

Doctors 
Very few of Australia’s 31,000 GPs prescribe nicotine e-liquid. As of 20 June 2022, there were 882 Authorised 
Prescribers for nicotine liquid (3 in 100 GPs). However, only 200 were listed on the TGA website (0.6 in 100 
GPs). [link] 

GPs cannot advertise their availability for nicotine prescribing, so it can be very challenging to find a 
prescriber. 

Online and telehealth prescribing services have stepped up to help provide this service. However, this means 
fragmented care and the quality of service from some providers has been questioned. There are concerns 
that some prescribers have a conflict of interest with links to vape companies. [link]  

Feedback from vapers and GPs indicates that GPs are reluctant to write nicotine prescriptions for these 
reasons 

• Lack of knowledge and misperceptions about vaping 

• Lack of training 

• Not knowing how to write a prescription for nicotine e-liquid 

• Persistent negative messaging about vaping by the TGA, government agencies, medical associations 
and colleges, health charities and the mainstream media 

• Medico-legal concerns about prescribing unapproved products from an unknown source 

• Products are not approved by the TGA 

• Concerns about effectiveness, safety and long-term risk of vaping 

• Vaping is a tobacco industry plot 

• Concerns about youth vaping 

A review of the beliefs and attitudes of healthcare professionals by Australian researchers found that [link] 

“Although the majority of HCPs believes that ENDS are safer than combustible cigarettes, they also 
have concern about the short and long-term safety of ENDS, uptake by adolescents, and the 

https://tasmaniantimes.com/2022/02/illegal-tobacco-and-cigarette-imports-surge/
https://www.abc.net.au/news/2021-11-02/ama-warns-about-vaping-among-children-despite-import-ban/100587000
https://www.smh.com.au/politics/federal/state-health-ministers-to-ask-for-crackdown-on-vaping-products-at-the-border-20220624-p5awcu.html
https://insightplus.mja.com.au/2022/27/failure-to-enforce-e-cigarette-regulation-now-will-fail-us-all/
https://www.abc.net.au/news/2022-05-16/illegal-vapes-seized-toddler-dies-aboriginal-land-claim-victory/101068190?
https://ww2.health.wa.gov.au/Media-releases/2022/May/WA-Health-seizes-hundreds-of-illegal-nicotine-vapes
https://www.tga.gov.au/media-release/individual-fined-2664-alleged-unlawful-importation-nicotine-vaping-pods
https://www.heraldsun.com.au/subscribe/news/1/?sourceCode=HSWEB_WRE170_a_GGL&dest=https%3A%2F%2Fwww.heraldsun.com.au%2Ftruecrimeaustralia%2Fpolice-courts-victoria%2Fman-charged-black-market-vapes-seized-in-police-ecigarette-crackdown%2Fnews-story%2F75015ed712382a44edceab82c10d1962&memtype=anonymous&mode=premium&v21=dynamic-low-control-score&V21spcbehaviour=append
https://thenewdaily.com.au/finance/finance-news/2022/07/26/vape-vapor-kings/
https://www.couriermail.com.au/subscribe/news/1/?sourceCode=CMWEB_WRE170_a_GGL&dest=https%3A%2F%2Fwww.couriermail.com.au%2Fnews%2Fqueensland%2Frockhampton%2Fberserker-tobacconist-rockhampton-paid-a-visit-by-authorities%2Fnews-story%2F6282d604429feb296da89472a24ce458&memtype=anonymous&mode=premium&v21=dynamic-low-control-score&V21spcbehaviour=append#:~:text=A%20new%20tobacco%20shop%20has,at%20the%20beginning%20of%20September.
https://www.health.nsw.gov.au/tobacco/Pages/Enforcement-nicotine-containing-e-cigarettes.aspx
https://www.couriermail.com.au/subscribe/news/1/?sourceCode=CMWEB_WRE170_a_GGL&dest=https%3A%2F%2Fwww.couriermail.com.au%2Fnews%2Fqueensland%2Fbundaberg%2Fqld-health-urges-wide-bay-residents-to-report-illegal-tobacco%2Fnews-story%2Fcb8a21c6ccf8c61ec8f9e9ce300da07e&memtype=anonymous&mode=premium&v21=dynamic-groupa-test-noscore&V21spcbehaviour=append
https://www.goldcoastbulletin.com.au/subscribe/news/1/?sourceCode=GCWEB_WRE170_a_GGL&dest=https%3A%2F%2Fwww.goldcoastbulletin.com.au%2Ftruecrimeaustralia%2Fpolice-courts-gold-coast%2Fkyle-nieuwenhoven-faces-gold-coast-court-pleading-guilty-to-obtaining-and-possessing-nicotine-to-be-used-in-vaping%2Fnews-story%2Fb9d7f1eefdf6a9a4ffbbe12776b3cf53&memtype=anonymous&mode=premium
https://www.tga.gov.au/resources/resource/guidance/authorised-prescribers-unapproved-nicotine-vaping-products
https://www.smh.com.au/national/vape-websites-send-buyers-to-easy-online-prescriptions-bypassing-local-gps-20220616-p5au60.html
https://www.ncbi.nlm.nih.gov/pubmed/30938442
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potential for ENDS to act as a ‘gateway’ to smoking cigarettes. Beliefs about ENDS are influenced by 
media stories and experiences provided by patients” 

Very little education or training has been available for GPs on vaping nicotine. Several webinars and podcasts 
were initially provided by the TGA, Quit Victoria, the RACGP and HealthEd Australia. Articles in Australian 
medical journals have been published. Most, but not all, have been negative or very cautious about vaping. 
The RACGP guidelines give some guidance on vaping, but the messaging is very cautious. [link] 

Pharmacists 
Very few pharmacies stock and dispense nicotine e-liquids. The exact number is not known, but most likely 
<5% at most. Those that do stock nicotine products have a very small range and the vast majority of 
products are not available in Australia. 

Vapers 
As a result of the difficulties described above, most vapers purchase their nicotine e-liquid illegally without a 
prescription and the number without a prescription is increasing.  

In a national survey in 2022 by the National Injecting Drug Reporting System, 154 respondents used nicotine 
e-cigarettes in the last 6 months. Of those <3% had a prescription. [link] The number of vapers without a 
prescription increased from 2021. 

 

Figure 6.  National Injecting Drug Reporting System 2022 

A Roy Morgan survey based on a monthly nationwide surveys of 4,500 people reported in August 2022 that 
only 12% of 1.1 million current (at least once in the last month) vapers had a prescription for nicotine. [link] 
Only 2% of purchases were from a pharmacy with a prescription, the government’s preferred model. [link]  

Sources of nicotine 
Only 2% of purchases were from a pharmacy with a prescription, the government’s preferred model. [link] 

https://www.racgp.org.au/racgp-digital-events-calendar/online-event-items/webinars/smoking-cessation-legislative-changes-guidelines-a
https://www.racgp.org.au/clinical-resources/clinical-guidelines/key-racgp-guidelines/view-all-racgp-guidelines/supporting-smoking-cessation
https://ndarc.med.unsw.edu.au/sites/default/files/ndarc/resources/National_IDRS_2022_Report_0.pdf
https://aacs.org.au/1-1-million-reasons-to-regulate-australias-illegal-vape-industry/
https://aacs.org.au/wp-content/uploads/2022/08/AACS-CMA-Research-Attachment.pdf
https://aacs.org.au/wp-content/uploads/2022/08/AACS-CMA-Research-Attachment.pdf
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3. Have the regulations achieved their aims? 

The current regulations have failed to achieve their stated aims and have made the situation worse. 

Aim 1: Adolescents 

 “Prevent adolescents and young adults from taking-up nicotine vaping products” 

Since the new regulations were introduced, vaping by adolescents and young adults has increased 
dramatically. For example, the Teachers’ Professional Association of Queensland described vaping as an “out 
of control” issue in state and private schools and enforcement is placing a burden on teachers.[link]  

There are almost daily media reports of widespread youth vaping. [link] [link] [link] [link] [link] [link] [link] 
Illegal disposables are freely sold on the black market and are easily accessible to teens. Popular sources 
include 

• Tobacconists, [link] [link] convenience stores, petrol stations and in Uber [link]) and in many cases 
are sold openly to children without any age verification 

• Social media, especially Facebook Marketplace, Snapchat, TikTok [link] and Instagram [link]. They are 
often disguised as ‘fluros’, highlighters, Fruit Sticks, fruit highlighters. Many provide a home delivery 
service. [link] 

• Websites [link] 

• There are reports of young people buying illegal products online and selling to other students. [link] 

• There are increasing reports from schools of teens vaping in toilets and the classroom. [link] Some 
schools are installing vape detectors in the school toilets [link] [link] [link], security cameras [link] 
[link], locking toilets during class hours [link], suspending students for vaping at school [link] [link 
[link] [link] [link],confiscating vapes [link] and removing toilet doors. [link] There are reports of 
students becoming nicotine-dependent and unable to stop vaping [link] [link] [link] [link] and of 
other adverse effects attributed to vaping. [link] [link] Children from as young as five and seven have 
been reported as having access to vapes. [link] [link]  

• A report by the South Australian Commissioner for Young People found that the measures being 
used to contain vaping at school “were punitive, threatening or invasive, were eroding trust between 
students and staff – and restricting students’ rights to privacy.” [link] 

• State governments have responded with education campaigns. Campaigns by NSW Health [link], 
Queensland Health [link] and WA Health [link] are alarmist and provide misleading and inaccurate 
information. They are unlikely to be taken seriously by most young people. 

See APPENDIX for examples of illegal retail sales, promotion on social media, sharing of location of retail 
outlets and promotion to retailers. 

Aim 2: Adult smokers 

 “Allow current smokers to access these products for smoking cessation with 
appropriate medical advice” 

The regulations have made it more complex and costly for adult smokers and vapers to legally access 
nicotine vaping products. Very few Australian doctors are willing or able to write a nicotine prescription and 
very few pharmacies stock nicotine e-liquid products.  

https://www.couriermail.com.au/subscribe/news/1/?sourceCode=CMWEB_WRE170_a_GGL&dest=https%3A%2F%2Fwww.couriermail.com.au%2Feducation-queensland%2Fbag-checks-pocket-searches-teachers-association-calls-for-strict-crackdown-on-use-of-vapes%2Fnews-story%2Fe041ea1d3c987154aad5d592021bca32&memtype=anonymous&mode=premium&v21=dynamic-low-control-score&V21spcbehaviour=append
https://thewest.com.au/opinion/bethany-hiatt-its-time-to-declare-war-on-vaping-to-save-the-next-generation-c-7077654
ttps://www.abc.net.au/news/2022-04-08/illegal-vape-tobacco-trade-booming-in-queensland/100964858
https://www.abc.net.au/news/2022-06-27/inside-the-thriving-black-market-for-nicotine-vapes/101176544
https://www.news.com.au/lifestyle/health/kids-tapping-into-vape-black-market/news-story/6c85e2ba2d5dd40040c1a6a66d42da8c
https://www.theguardian.com/australia-news/2022/jul/11/disgusting-calls-to-overhaul-enforcement-of-e-cigarette-regulations-in-victoria
https://www.canberratimes.com.au/story/7865759/nicotine-vapes-easy-to-find-in-qld-ama/
https://www.news.com.au/lifestyle/parenting/school-life/alarming-new-report-on-aussie-teens-using-ecigarettes/news-story/71080d743dc35286c0792808278e95a8
https://www.heraldsun.com.au/subscribe/news/1/?sourceCode=HSWEB_WRE170_a_GGL&dest=https%3A%2F%2Fwww.heraldsun.com.au%2Ftruecrimeaustralia%2Fpolice-courts-victoria%2Fshock-failings-of-victorias-vape-laws%2Fnews-story%2F4933542af765d0fbc282d15bc6ed0576&memtype=anonymous&mode=premium&v21=dynamic-low-control-score&V21spcbehaviour=append
https://www.abc.net.au/news/2022-06-27/inside-the-thriving-black-market-for-nicotine-vapes/101176544
https://www.dailymail.co.uk/news/article-10466789/Vape-Australia-Uber-drivers-making-fortune-deliveringelectronic-
https://www.vice.com/en/article/5d3dzd/its-easier-than-ever-to-buy-and-sell-illegal-vapes-ontiktok
https://www.abc.net.au/news/2022-06-27/inside-the-thriving-black-market-for-nicotine-vapes/101176544
https://www.abc.net.au/news/2022-06-27/inside-the-thriving-black-market-for-nicotine-vapes/101176544
https://www.abc.net.au/news/2022-06-27/inside-the-thriving-black-market-for-nicotine-vapes/101176544
https://www.dailytelegraph.com.au/subscribe/news/1/?sourceCode=DTWEB_WRE170_a_GGL&dest=https%3A%2F%2Fwww.dailytelegraph.com.au%2Fnews%2Fnsw%2Fwaverley-college-student-suspended-after-vape-pen-network-busted%2Fnews-story%2Fd6c8e3f47810e59d714f204dfef8313e&memtype=anonymous&mode=premium&v21=dynamic-low-control-score&V21spcbehaviour=append
https://www.perthnow.com.au/news/health/vaping-on-the-rise-in-primary-schools-survey-of-primary-school-teachers-reveals--c-7581587
https://www.dailymail.co.uk/news/article-10933053/Aussie-schools-install-vape-detectors-inside-bathrooms-alert-teachers-children-vaping.html
https://www.canberratimes.com.au/story/7866576/schools-install-vape-detectors-as-experts-warn-of-new-generation-of-smokers/
https://www.dailymail.co.uk/news/article-11132517/Australian-schools-install-vape-detectors-inside-bathrooms.html
https://www.dailytelegraph.com.au/subscribe/news/1/?sourceCode=DTWEB_WRE170_a_GGL&dest=https%3A%2F%2Fwww.dailytelegraph.com.au%2Feducation-new-south-wales%2Fparents-at-kambala-school-in-rose-bay-concerned-about-surveillance-cameras-in-change-rooms%2Fnews-story%2F428f0a1f1e74c4025c357942a72c63b0&memtype=anonymous&mode=premium&v21=dynamic-low-control-score&V21spcbehaviour=append
https://www.portnews.com.au/story/7842843/security-cameras-installed-in-hastings-schools-to-stop-students-vaping/
https://www.smh.com.au/national/nsw/schools-lock-toilets-to-tackle-rampant-vaping-20220225-p59zqt.html
https://thewest.com.au/stories/hale-suspends-14-students-for-vaping-on-school-grounds/
https://www.canberratimes.com.au/story/7238121/students-suspended-for-vaping-as-schools-tackle-escalating-issue/
https://www.couriermail.com.au/subscribe/news/1/?sourceCode=CMWEB_WRE170_a_GGL&dest=https%3A%2F%2Fwww.couriermail.com.au%2Fnews%2Fqueensland%2Fyear-4-kids-suspended-over-dangerous-vape-trend%2Fnews-story%2F57b1f4736d349ff8d0d08ea40504d317&memtype=anonymous&mode=premium&v21=dynamic-low-control-score&V21spcbehaviour=append
https://www.northerndailyleader.com.au/story/7740366/schools-cracking-down-as-vaping-becomes-more-common-among-students/
https://www.adelaidenow.com.au/subscribe/news/1/?sourceCode=AAWEB_WRE170_a_GGL&dest=https%3A%2F%2Fwww.adelaidenow.com.au%2Feducation-south-australia%2Fschools-hub%2F350-suspensions-issued-for-vaping-at-sa-schools-in-2022-amid-calls-for-urgent-action-to-address-health-dangers%2Fnews-story%2F2c53419ce099f71283d6eaf3f9421448&memtype=anonymous&mode=premium&v21=dynamic-low-control-score&V21spcbehaviour=append
https://www.dailymail.co.uk/news/article-10956791/Australian-vaping-crisis-Teen-opens-addiction-amid-claims-vaping-harmful-smoking.html
https://au.news.yahoo.com/mum-furious-sa-high-school-removes-bathroom-doors-053203193.html?guccounter=1&guce_referrer=aHR0cHM6Ly93d3cuZ29vZ2xlLmNvbS8&guce_referrer_sig=AQAAAEGVP3I1oXNDsMuS658g5PbtOer6WZB2mhqykNtM7MV_Mp8I2GvMDxEoUYWMPpiCkaGk4VYTFp7eCKFrriNssVBAPfn2kr8nNoc8xXvqZ-vEnynVAyD2ebEjrRIBi5iImFF1yG_XED3cHPs_GD4Sh5qg4BhNiNfpkTsp9icIP0Q5
https://www.theage.com.au/national/nsw/vaping-a-constant-craving-for-too-many-of-my-school-friends-20220314-p5a4dv.html
https://www.theguardian.com/australia-news/2022/jun/25/teens-and-vaping-we-would-have-had-a-nicotine-free-generation
https://www.abc.net.au/news/2022-06-27/inside-the-thriving-black-market-for-nicotine-vapes/101176544
https://thewest.com.au/news/wa/perth-based-study-reveals-wa-vape-addicted-teens-are-naive-about-harms-c-7871597#:~:text=NewsHealthPerth-,Perth%2Dbased%20study%20reveals%20WA%20vape%2Daddicted,teens%20are%20naive%20about%20harms&text=Most%20WA%20teenagers%20who%20say,according%20to%20a%20new%20study.
https://www.smh.com.au/national/nsw/student-collapses-while-vaping-in-school-toilets-due-to-massive-nicotine-dose-20220603-p5aqyj.html
https://www.theguardian.com/australia-news/2022/jun/25/teens-and-vaping-we-would-have-had-a-nicotine-free-generation
https://www.news.com.au/lifestyle/parenting/school-life/horror-as-boy-five-hospitalised-after-finding-vape-at-school/news-story/9582c4694d1bcb9328cd1a16d2da45d4
https://www.9news.com.au/national/vaping-australia-school-bag-find-exposes-the-tip-of-black-market-dilemma/d7032776-18e4-437e-972a-460892c868f2
https://www.adelaidenow.com.au/subscribe/news/1/?sourceCode=AAWEB_WRE170_a_GGL&dest=https%3A%2F%2Fwww.adelaidenow.com.au%2Feducation-south-australia%2Fsouth-australian-commissioner-for-children-and-young-people-releases-student-vaping-survey%2Fnews-story%2Fcd06c13c8211932a86e7570bdce301bf&memtype=anonymous&mode=premium&v21=dynamic-low-control-score&V21spcbehaviour=append
https://colinmendelsohn.com.au/nsw-health/
https://colinmendelsohn.com.au/campaign-blog/
https://ww2.health.wa.gov.au/Articles/A_E/Campaign-vaping
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Importing nicotine from overseas requires identifying reputable businesses and uploading a prescription at 
the time of purchase.  

As a result, only a minority of vapers use the legal pathway. A thriving black market selling illegal 
unregulated products has filled the gap for a large number of users (exactly how many is not known). Buying 
illegal, unregulated vapes has never been easier.  
 
On the other hand, combustible cigarettes are readily available from over 20,000 retail outlets nationally. 

Many vapers resent having to go to a doctor when cigarettes are freely available. They do not see 
themselves as sick and requiring ‘medical treatment’. 

The prescription-only model specifically disadvantages low income and disadvantaged people who have 
fewer resources and less access to online services. There are also additional medical, pharmacy and delivery 
charges. 



16 

4. Other issues 

Effect on legal, legitimate vape businesses 
The widespread and easy availability of illegal disposable nicotine vapes on the black market has 
dramatically reduced the viability of vape shops which do not sell nicotine. It is seen by retailers as the 
greatest threat to the industry. Many have reported a substantial decline in sales [link] and some have 
closed as a result. [link] 

Loss of government revenue 
Legal products can be taxed to provide revenue for the government. Currently, nearly all vaping products are 
purchased on the black market or from overseas so no tax is payable. 

Furthermore, many Australian vape businesses have relocated to New Zealand or opened branches there to 
supply Australian customers, resulting in the loss of employment, revenue and business for Australia. 

Cost to the government 
The prescription model adds substantial, recurring costs to Medicare. Each person requires at least one 
consultation with a doctor each year, requiring a Medicare rebate. 

Loss of trust in public health 
Many smokers and vapers have lost confidence in public health as a result of the flawed regulations which 
effectively ban a safer alternative to deadly smoking. It is perverse that it is easier to buy deadly cigarettes 
than a far safer alternative to help smokers quit.  

https://westernweekender.com.au/2022/09/calls-for-better-regulation-of-vapes-as-black-market-booms/
https://www.news.com.au/lifestyle/health/kids-tapping-into-vape-black-market/news-story/6c85e2ba2d5dd40040c1a6a66d42da8c
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 5. Recommendations 

The current prohibitionist approach has created a flourishing black market selling potentially unsafe 
products, has increased youth vaping and reduced legal access for adult smokers. The only way to eliminate 
the illicit market is to replace it with a legal and regulated market. 

The wrong response would be to double down on the current prescription model, applying even greater 
restrictions and harsher penalties. Overseas experience show that bans have harsh restrictions often have 
unintended consequences and work arounds, which can be more harmful than the original problem. 

Preferred model 
Low concentrations of nicotine liquid should be an adult consumer product, sold from licensed retail outlets, 
as it is in all other western democracies. 

1. Exempt nicotine liquid for vaping from the Poisons Standard in concentrations ≤6%. This can be done 
at the federal level or state level. 

2. Sell nicotine vaping products from licensed retail outlets such as vape shops, convenience stores, 
tobacconists and general stores as adult consumer products. Mandate strict age verification and 
severe penalties and loss of licence for under-age sales. Introduce strict enforcement of under-age 
sales. 

3. Place nicotine vapes under the jurisdiction of the Australian Consumer and Competition Commission 
like all other consumer products. The ACCC can ensure that products are safe, fit for purpose and 
comply with other requirements of the Competition and Consumer Act 2010. 

This model is proving to be very successful in the UK and New Zealand.  

A second medical pathway should be available for TGA-approved products which make therapeutic claims. 
These would be managed by the Therapeutic Goods Administration which is responsible for regulating 
medicines and medical devices. This would legitimise vaping for doctors and reassure them and the public 
about safety concerns. 

A Discussion Paper on how to regulate vaping was developed by ATHRA in 2020 and is available here 
[link]. 

Other recommendations 

• Prohibit youth-friendly packaging, descriptive flavour names that specifically appeal to youth and 
introduce third party age verification for online sales 

• Conduct education campaigns which frame vaping nicotine as a tool for adult smoking cessation or 
as a safer alternative for adult smokers and accurately inform the public about the health risks 
relative to smoking tobacco 

• Introduce more comprehensive safety and quality standards 

• Establish a notification scheme for pre-market registration 

• Allow restricted advertising, for example at point-of-sale or where cigarettes are sold 

• Consider vaping in specified public spaces and allow owners and managers of premises to set their 
own regulations. Allow vaping outdoors. 

• Establish a system for reporting harmful effects and recall of unsafe products 

• Risk-proportionate taxation. The UK RCP recommends a tax of 5% in line with the risk of vaping 
compared to smoking to maintain a price incentive for smokers to switch to the safer product 

https://athra.org.au/wp-content/uploads/2020/10/ATHRA-Vaping-Discussion-Paper-2Nov2020.pdf
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Expected outcomes of these changes 

1 Youth vaping 

Under this model and with a declining black market, nicotine vaping products will be less accessible to young 
people and youth vaping will decline. Low youth vaping rates are found in the UK and New Zealand. 

In the UK, vaping by 11-17-year-olds in 2021 was largely confined to current or former smokers, according to 
2021 ASH UK survey. [link] “The overwhelming majority, 92.2% in total, of 11-17 year old never-smokers 
have either never used an e-cigarette (83.9%) or are not aware of them (8.2%)” and only “0.5% use e-
cigarettes more than once a week”.   

Similarly in New Zealand in 2021, daily vaping among Year 10 students who have never smoked was still 
relatively low at 3%. [link]  

2 Adult smoking 

These changes will give adult smokers easier access to nicotine vaping products to assist with smoking 
cessation and allow ongoing use if needed to prevent relapse to smoking.  

There is a huge potential benefit for public health from the consumer model. A recent modelling study 
concluded that relaxing regulations in Australia similar to the US would save the lives of 104,200 smokers 
and 2.05 million life years lost (LYLs) would be averted during 2017-2080. [link] 

The easier and more widespread availability of nicotine vaping products in the UK, NZ and US has been 
associated with a greater uptake of vaping by adult smokers and has contributed to an accelerated decline in 
adult smoking rates. 

 

Figure 7. Adult smoking rates in Australia, NZ, US and England 

3 The black market 

Once a legal supply is established, the black market will become less profitable and will diminish. A legal, 
regulated market with licensed retailers will supply safer, higher quality, regulated products that comply 
with national standards.  

https://ash.org.uk/wp-content/uploads/2022/07/Use-of-e-cigarettes-among-young-people-in-Great-
https://assets.nationbuilder.com/ashnz/pages/211/attachments/
https://pubmed.ncbi.nlm.nih.gov/36073731/
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 6. Conclusion 

The prescription-model for nicotine vaping products is a de facto prohibition and has failed to achieve its 
own goals. In fact, it has had the opposite effect. 

The harsh restrictions have created a thriving black market which sells illicit, high nicotine, unregulated 
products freely to young people and has led to widespread and uncontrolled vaping by teens.  

Under the current regulations, it is now much harder for adult smokers to switch legally to a far safer 
alternative. It is perversely easier to buy deadly cigarettes than vaping products which are a substantially 
safer alternative.  

The flawed regulations are also decimating the legal vape industry, creating substantial losses in government 
revenue, adding unnecessary costs to publicly funded Medicare and have attracted interest from criminal 
syndicates. 

Major changes to the regulations should be introduced urgently to achieve the stated goals. The preferred 
model is for nicotine vaping products to be sold as adult consumer goods from licensed premises with strict 
age verification and severe penalties and loss of licence for under-age sales. This would bring Australia into 
line with other western countries. 
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 APPENDIX 

1 Proposed review timetable 

Source: TGA website, 21 September 2021 (subsequently changed) 
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2 ATHRA predictions in September 2020 
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3 Examples of illicit activity 

 

Illegal sale and price list: The Tunnel Supermarket, 827 George St, Haymarket, Sydney 

   

 
Illegal sale and price list at tobacconist: TSG, 250 Coogee Bay Road, Coogee, Sydney 
 

   

 
 
 
 
 
 
 
 
 
  



23 

Advertising on tobacconist website: TSG Glenelg, 43 - 45a Jetty Rd, SA 
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Illegal sales at a vape shop and convenience store 
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Sharing of illegal retailer locations on social media 

    

 

  



26 

Online promotions to retailers 
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 Text message and online promotions to retailers for illicit products 
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4 Example of a price list emailed to a retailer (1 of 5 pages shown) 

 


